
PORTUGAL: RENEWABLE ENERGY PROJECTS IMPACT ASSESSMENT
Under Portuguese law, the licensing of projects regarding renewable energy sources – usually located in areas that are sensitive in environmental terms – is subject to a multitude of strict environmental rules. 
These rules envisage the protection of the environment regarding the licensing of renewable energy sources projects and include three different types of legislation: environmental impact assessment, Natura 2000 and renewable energy sources environmental provisions, that may apply to these cumulatively or separately, depending on the type of project and its location.
EIA Legislation

Firstly, it is necessary to consider environmental impact assessment (EIA) legislation, which determines that these projects shall be subject to a prior EIA procedure whenever they are comprised within the legal thresholds foreseen in Directive 85/337/EEC – on the assessment of the effects of certain public and private projects in the environment – codified by Directive 2011/92/EU (EIA Directive). 
The EIA Directive was enacted by Decree-Law nr. 69/2000, of May 3 (as amended), and applies to the renewable energy projects listed in its annex II: (i) Installations for hydroelectric energy production and (ii) installations for the harnessing of wind power for energy production (wind farms).

In order to determine whether a renewable energy project listed in annex II shall be subject to an EIA procedure, the Portuguese legislator adopted both of the possibilities foreseen in nr. 2 of article 4 of the EIA Directive: in the first place, it established specific thresholds for each one of the listed projects, depending on their location (sensitive and non-sensitive areas), and, in the second place, it determined that annex II projects that are not included in the thresholds set forth therein (sensitive and non-sensitive areas) may also be subject to an EIA procedure by means of a decision of the competent licensing authority, whenever they are susceptible of causing significant environmental impact due to their location, dimension/size or nature, taking into account the criteria set forth in annex V (which corresponds to annex III of the EIA Directive).

Portuguese EIA legislation defines sensitive areas as:

(i) Protected areas, included in the Portuguese national network of protected areas (“rede nacional de áreas protegidas”), according to Decree-Law nr. 142/2008, of July 24;

(ii) Natura 2000 networksites, according to Decree-Law nr. 140/99, of April 24 (as amended);

(iii) Protection areas regarding national monuments and buildings of public interest, according to Law nr.107/2001, of September 8.    

Natura 2000 Legislation

Secondly, if they are likely to have a significant effect on Natura 2000 network sites, as determined in Directive 92/43/EEC – on the conservation of natural habitats and of wild fauna and flora – and in Directive 79/409/EEC – on the conservation of wild birds – renewable energy projects shall be subject to an appropriate environmental assessment of their implications for the site in view of the site’s conservation objectives. 
This environmental assessment – referred to in Portuguese legislation as “avaliação de incidências ambientais” – foreseen in Decree-Law nr. 140/99, of April 24, above mentioned, shall be carried out by means of an EIA procedure whenever said procedure:

(i) is determined by law; or
(ii) is foreseen in annex I or II of EIA legislation (Decree-Law nr. 69/2000, of May 3 (as amended)).

If neither of the above mentioned situations is applicable, the competent authority, prior to the approval or licensing of the project, must determine that a specific environmental assessment procedure (“avaliação de incidências ambientais”) be carried out in the remaining cases. 
Renewable energy sources legislation  

Thirdly, Portugal also adopted environmental legislation regarding energy production facilities that use renewable energy sources, set forth in Decree-Law nr. 225/2007, of May 31.

According to this legislation, whenever energy production facilities that use renewable energy sources are not subject to EIA legislation and are located:

(i) in Natura 2000 network sites (regardless of their significant effect on the site);

(ii) in the Portuguese national network of protected areas; or
(iii) in areas classified as national ecological reserve, 
they must mandatorily undergo a specific environmental assessment procedure (“avaliação de incidências ambientais”), prior to their licensing.

In relation to the situation referred to in (i) above, projects comprised in Natura 2000 areas shall necessarily be subject to these rules regardless of their significant effect on these sites, granting an additional protection in relation to the Natura 2000 Directives.    

This procedure – avaliação de incidências ambientais – could be described as a simplified EIA procedure, with shorter terms and less formalities, and also foresses a public consultation phase.     

As regards national ecological reserve areas (reserva ecológica nacional), above mentioned, it should be noted that this legal category was created in Portugal, in 1983, by Decree-Law nr. 321/83, of July 5, with the purpose of protecting natural resources, especially water and soil, in order to safeguard the indispensable processes to the correct management of the territory and to guarantee the conservation of nature and biodiversity, considered to be essential components of the biophysical support of the Portuguese territory.

The national ecological reserve legislation is currently set forth in Decree-Law nr. 166/2008, of August 22, and comprises all areas that, according to their ecological value or sensitivity or exposure to natural risks (namely coastal areas and wetlands, areas included in the hydric domain of the State, all water bodies, areas subject to erosion, cliffs, etc), are subject to special protection.

We note that this legislation – national ecological reserve – is a specificity of the Portuguese legal environmental framework and, in many cases, includes areas that would not otherwise be subject to protection if only the thresholds and rules resulting from EU Directives applied.     

Conclusion 

In view of the above, it is possible to say that under Portuguese law, the licensing of  production facilities using renewable energy sources is subject to strict environmental rules that result both from the implementation of EU Directives and from specific national legislation that grants additional protection to sensitive areas, not necessarily comprised in the legal thresholds of said directives.


