EIA-screening reform for Europe?

Abstract

The European commission proposes changes to screening in the EIA-Directive. They are, firstly, amendments to Annex III, in order to “clarify the existing criteria (e.g. cumulative effects or links with other EU legislation) and to include additional ones (mainly those related to new environmental issues)”. Secondly, a new Annex (IIA) “sets out the information to be submitted by the developer as regards projects listed in Annex II”.

The paper explores experiences with EIA-screening in several European countries, and argues that the changes to the Directive are relevant to improving screening practices. In particular, screening is helped when the use of annex III criteria about significant impacts are guided by (or linked to) environmental regulations or designated statuses, which expresses more specifically how significant is to be under​stood in a national and local context.

Introduction
In its recent proposal for amendments to the EIA-Directive (COM 2012) The European commission observes that “the shortcomings of the Directive can be grouped into three specific problem areas: (1) the screening procedure…”  (ibid:3). One elaboration is that is an aim to “streamline the screening procedure and enhance the consistency of Member States' approaches to ensure that EIAs are required only when it is clear that there are significant environmental impacts” (ibid:5). 
The proposed amendments that are getting the attention here, are firstly from the new Annex III: “(k) the information and findings on environmental effects obtained from assessments required under other EU legislation” (ibid:Annex (2), 3, k).

With regard to Article 4, it is said that it now “allows for specification of the selection criteria listed in Annex III via delegated acts” (ibid:5). To quote the relevant passage in the article: “where relevant, the results of studies, preliminary verifications or assessments of the effects on the environment arising from other Union legislation” shall be part of the screening-decision (ibid:15).
With the possibility of stretching the intentions of the European commission to fare, especially by not applying a limitation of “Union legislation” this paper addresses the concerns expressed in the proposed amended directive by presented how several Member states (here, including EEA) that have implemented the directive has used “such approaches”, and have had good experiences with them, suggesting that this is probably a way to go to improve effectiveness and consistency in significance determination in EIA-screening. 
“Such approaches” being a key term here, it is not our intention to fall sharply within the directive’s framework on this, but to suggest how other formal structure of regulation, organization, registration, guidelines, etc., especially from within the national context, may identify significant impacts in an area or a sector of the environment, that directly addresses the significant of impacts an (Annex II) project may have.
Country experiences

Norway (in its implementation of the EIA-Directive) has for a long time had set of criteria for significance determination in EIA-screening which links up to number of known, within its borders, formal categories. 
Here are a couple of examples:
 “Section 4 Criteria for assessing significant effects on the environment, natural resources and community

……projects pursuant to section 3 shall be dealt with pursuant to the Regulations if they:

a. are located in or are in conflict with areas with particularly valuable landscapes, natural environments, cultural monuments or cultural environments that are protected or preserved, temporarily protected or preserved of which the protection or preservation has been proposed, or where there are or there is a strong likelihood of finding automatically preserved cultural monuments that are part of a cultural environment that goes far back in time,

b. are located in or are in conflict with important natural areas on which there has been no encroachment, or pose a threat to directly endangered or vulnerable species and their habitats or to other areas of particular importance for biological diversity,

c. are located in large natural areas that are particularly important for the pursuit of recreational activities, including forests bordering urban areas, and in important areas close to watercourses that have not been set aside for physical development and in major green structures and important recreation areas in towns and urban areas, and where the plan or project conflicts with outdoor recreational interests,

d. fall within the scope of the National Policy Guidelines (NPG) for planning in coastal and marine areas in the Oslo Fjord region, NPG for protected watercourses and NPG for coordinated land-use and transport planning and, at the same time, conflict with the purpose of these guidelines, or which conflict with guidelines for the development of shopping centres that have been laid down in county sub-plans,”
A study, back in 2002 (Hanssen) found that users of these criteria were pleased with how specific they were about significance, and how much they left to discretion. The criteria combine pointing to where to look to, and for what. There is an application of the standards set for that area of sector, but still terms like “strong”, “important”, “particular”, etc. are used, which are discretionary terms. The criterion has been set down by using intimate knowledge about the nationals systems of protecting the environment, and therefore can apply the relevant and specific norms. Also, it allows to change between a “strict” approach and one less so, considering areas and environmental sectors. 

In Denmark, we have seen the linking of EIA-screening to the specifications from e.g. the EU Habitats Directive (92/43/EEC). The focus in this work is mostly how nature protection is being enforced this way, but the benefits for screening-practice is also made clear, because it becomes easier to “argue from wording to concrete regulatory practices” (Christensen 2011:1103) – to remove ambiguity from the decision.

In Trentino (Italy), the concept of “environmental sensitivity” (mentioned in Annex III as one of the guiding concept for screening) has been expanded in the guidelines attached to the regional legislation. In particular, the guidelines specify that the environmental sensitivity of the proposed location needs to be assessed also considering the content of the “Environmental sensitivity information system (ESIS)” of Trentino. The ESIS is divided into different themes: ecosystems and biodiversity, landscape, natural hazards, soil/water/air protection.

The ESIS- is an attempt to be more operational and to take some of the vagueness out of the “environmental sensitivity” concept. This lead to screening procedures that are more consistent and replicable, because based on a common (and shared) understanding and mapping of environmental sensitivity. That common reference helped also in setting “landmarks”, i.e. areas that are considered sensitive - decisively (Lund-Iversen et.al. 2013).
England and Scotland have got each their checklists which are interesting to compare to what we have looked at above. The two are quite similar, but the Scottish does more of what we look for here. We find references to “species and habitats of Local Biodiversity Action Plan”, “location which are used by protected, important or sensitive species of fauna or flora e.g.”, ”nature reserves”, and “environmental standards”. The latter is not as specific as the thinking which is followed here, request. Experiences in Scotland with the checklist are mixed, we are told, and this is also reflected in the EIA Forum outputs (of 3 October 2012).
One participant in this forum asks: “Why is irreversible loss of prime quality land not identified in check list?” (ibid). This is the kind of business this paper is looking for also, and “prime quality land” could be backed by classifications, which probably exist.
In England, there are very sporadic and generalized references to legal conditions (Numbers 8 and 11 in the checklist). Experiences in England with screening are quite awful (IEMA 2011), and to a certain extent we find grounds for linking it to this issue. The lack of good guidance in screening is strongly felt, and practitioners are basically asking for simpler, and more standardized screening (ibid:36).
Conclusion
As policy instruments concerning the environment are improving - in the sense of distinguishing between significant and less significant aspects/impacts - EIA-screening regulations can pick up these and contribute to less ambiguity in the screening-decision. From a European perspective, there may be issues with these national approaches, like European standards not being withheld.
As it is not our purpose to suggest that there is a 1-to-1 relationship between what the European commission proposes of documents to support the use of Annex III-criteria, and the kind of documents we point to here, we still believe that this is the same “track” of thinking, and that there is usefulness for Member states in keeping this in mind when applying these provisions of the proposed amendments to the Directive.
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