One Country, Two EIA Systems: the public engagement and decision making process in the EIA systems of Hong Kong and China
I. Introduction 

The paper examines two distinctive Environmental Impact Assessment (EIA) practices in the aspects of public engagement and decision making process applied in Hong Kong and China mainland. While Hong Kong, being part of China after the handover of sovereignty in 1997, enacted the EIA Ordinance in 1998, The Law of the People’s Republic of China on Environmental Impact Assessment was officially implemented in 2003. Under the “One Country, Two System” governance framework, Hong Kong enjoys high level of autonomy. Due to the unique historical background, the practices of environmental management between the two places are different.
This paper begins by defining Trans-boundary Environmental Impact Assessment (TEIA) and its application in the Pearl River Delta (PRD) Region. It then compares and contrasts the institutional setting of EIA system in Hong Kong and China mainland in terms of public engagement and decision making process. Distinct differences are identified by drawing on the relevance experiences from EIA studies for cross-broader infrastructure projects between Hong Kong and Shenzhen. The paper ends with a discussion on the challenges faced in fostering public engagement in TEIA projects between these two jurisdictions.
II. Trans-boundary Environmental Impact Assessment 
TEIA is an application of usual EIA practice in evaluating environmental adverse impacts which would affect one or more states (or jurisdictions). The trans-boundary nature of EIA helps us understand how construction project imposes impacts within the territory, across the boundary of the state or on other state/states Marsden, 2010()
. Cassar and Bruch (2003)
 suggest that the political meaning of TEIA lies in its application which involves the implementation of EIA by two or more executive power. This political meaning often transforms as the most challenging task to decision-makers who will need to handle different environmental legislations involved in a single EIA study.

This paper uses the EIA of cross-boundary infrastructure projects between Hong Kong and Shenzhen to illustrate the potential challenges with particular focus on the public engagement and decision making process. Since 1995, a series of infrastructural projects were being carried out to facilitate the interaction between Hong Kong and the Shenzhen and Pearl River Delta area after the handover in 1997. Examples of which are: Shenzhen River Regulation Project (including Stage I and II) (1995), Shenzhen Western Corridor (2001),  and Hong Kong - Zhuhai - Macao Bridge Project (2008). The EIA of the Shenzhen Western Corridor is chosen as the case example in this study. 
III. Public engagement process in the respective systems
1. Public Engagement in Hong Kong’s EIA system.
The establishment of Advisory Council on the Environment (ACE) and its subordinate Environmental Impact Assessment Sub-committee (EIA Sub-committee) in 1994 manifested the government’s attempt to incorporate public opinion into the statutory EIA process. The role of ACE is clearly stipulated in the EIA Ordinance as a government advisory committee to comment and carry out inspection of EIA reports EIA Ordinance, 1998()
. Director of Environmental Protection (DEP) heavily weights the comments from ACE since the composition of which includes representatives from major green groups in Hong Kong (including the Conservancy Association, Green Power, Friends of the Earth and World Wide Fund for Nature Hong Kong) and the professionals.  Public and ACE could submit comments to DEP according to the specified time frame as shown in Figure 1.. 
Fig 1: Timeframe for Hong Kong’s EIA process 

Section 8 of "A Guide to the Environmental Imparct Assessment Ordinance", 2003()
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The engagement opinion in the EIA process was further enhanced after the introduction of Continuous Public Involvement (CPI) process in September 2003, which allows the public to comment on different stages of EIA studies. CPI is regarded as an important step forward to acknowledge “the importance of making use of every opportunity for early consultation (formally/informally) with EPD, ACE, District Councils, green groups and all interested parties, including those whose livelihoods might be affected by the project” (ETWB Technical Circular 13/2003). 
Hong Kong’s EIA system is well-known for its high level of information accessibility through the adoption of online data base, project webpage and training websites based on the principle of CPI. The EIA webpage under EPD (http://www.epd.gov.hk/eia/) includes the documents involved in every EIA projects conducted in Hong Kong, minutes of ACE and EIASC. EPD also provides online training courses for the public to enhance their understanding of EIA. Recently, real-time on-site monitoring and 3D assessment tools were introduced to further improve the public engagement process.
2. China EIA’s public engagement 
The public and experts are the two main parties in the public engagement process of China’s EIA system. The institutional arrangements of both have been based on the relevant EIA Laws in China. Apart from The Law of the People’s Republic of China on Environmental Impact Assessment (EIA Law) being effective on 1 September 2003, Interim Measures for Public Participation in EIA (Interim Measures) was implemented on 18th March 2006 by State Environmental Protection Administration (currently known as Ministry of Environmental Protection) to ensure public engagement throughout the EIA process. 

General provisions on the arrangement of public involvement in the process of project-EIA are stipulated in the laws concerned. Article 5 of the EIA Law states the general principle in encouraging participation of relevant parties, experts and the public in the EIA process “appropriately”. Although the yardsticks for the judgment of appropriateness are absence, the Interim Measures suggests that public participation should be taken in an open, fair, comprehensive and convenient manner (Article 4). 

The values of public comments have been an emphasis in China’s EIA policy. The project proponent should allow the public to comment on the summary of EIA report for not less than 10 days. It is required by the Interim Measures that a chapter on public participation has to be included in the EIA Report (Article 6). Proof meetings, public hearing and questionnaires are the ways that both the EIA Law and Interim Measures are recommended to facilitate public involvement (Article 12, Interim Measures; Article 21, EIA Law). Followed by the release of a summary of the EIA report, reasons for incorporating or eliminating certain public comments shall be listed in the EIA report (Article 21, EIA Law). In fact, the above measures are subjected to the condition that the relevant development does not involve national secret (Article 11, EIA Law; Article 5. Interim Measures). 
The involvement of relevant experts in the EIA process constitutes another provision of the public engagement process in China. Comments from experts, namely representatives and specialists of different departments, should be considered in the preparation and examination of the EIA report. The consultation, as stated in the Article 20 of the Interim Measures, could be taken either individually or collectively. Consultation committee formed by the competent administrative department in environmental protection allows experts to examine whether the EIA report adequately adopts public comments and makes relevant recommendations. Their recommendations should constitute part of the consideration when approval is given by the head of relevant departments (Article 17, Interim Measures). 
3. The case of Shenzhen Western Corridor (2001)

A. Public engagement in Hong Kong

Public engagement of the Hong Kong section of Shenzhen Western Corridor EIA followed the requirements of EIAO well. A project profile was issued by DEP in September 2001 and opened for public comments. It outlined the scope of the EIA study which should include the ecological impacts towards Deep Bay, sources of emission, potential landscape impacts, potential losses of flora, fauna and natural habitats Study Brief No. ESB-081/2001, 2001()
. The completed EIA report was subsequently opened for public comments from 11 Sep 2002 to 10 Oct 2002. It was reported that only one set of written comments was received from the public EIA Reports Approved, 2012()
. As said by an NGO expert, meetings with officials were held regularly and their comments were incorporated during the scoping process, which contributed to a situation that public concerns had been adequately addressed in the EIA study Lo, 2002()
.

ACE has played an active consultative role in this EIA study as specified in the EIA Ordinance. After thorough discussion on the EIA report, members agreed to recommend the report to DEP for approval. However, some members expressed critical concerns on the potential environmental impacts on the Shenzhen-side of the project. Although Shenzhen government agreed to provide the Executive Summary of the EIA report for interested parties in Hong Kong, it was still unavailable when the endorsement was made Minutes of the 100th Meeting of ACE, 2002()
. This imposed difficulties to ACE and the public in assessing the potential environmental impacts of this trans-boundary project as a whole.

Public could access to the environmental monitoring and audit reports in the project website. These data serve as the record of continuous monitoring of the environmental impacts during  the construction and operation phases. Hong Kong-Shenzhen Western Corridor (Shenzhen Bay Bridge), 2011()
. 

B. Public engagement in Shenzhen
The extent of the EIA public engagement in Shenzhen was expectedly narrower than that of Hong Kong. Under the classification of constructions in China, Shenzhen Western Corridor project consisted of three components: Shenzhen Western Corridor border control station, the main structure of the bridge and Connecting road of Western Corridor on the Shenzhen side. During the implementation, public engagement was conducted in the EIA for the construction of connecting road, rather than treating all project components together as a whole. In fact, no specific types of public engagement tools were required in the relevant laws in China. It resulted in the fact that the effectiveness of the public engagement remained doubtful. Shenzhen Environmental Science Institute, the licensed agency for the EIA, completed soliciting public comments by distributing 50 questionnaires to locals in a small district near the connecting road, even though the affected area was home to over 200,00 Shenzhen citizens Lau, 2005()
. Locals strongly complained that no information concerning the construction of this road project was provided during the EIA process Lau, 2005()
. 

The construction of Shenzhen side connecting road of Western Corridor triggered public opposition across the area. The questionnaires resulted in a high rate of opposition, where 94% of the respondent objected the project Wang, 2005()
. Such opposition seemed unable to change the determination of the government towards the development. Authorities explained that the public engagement process of the project  did not violate the law since the ways of soliciting public comments were not stipulated Legal Advice on Several Problems Concerning  "Connection Roads of Shenzhen - Hong Kong Western Corridor", 2005()
. Since the public found their concerns were not addressed in the EIA process, they tried to express their grievance to government departments in higher level in their own ways, including public partitions and “shang fang” Yeung, Cheung, & Zhao, 2011()

IV. Decision making process in the EIA system in Hong Kong and China
1. Decision making process in HK EIA system
The current EIA Ordinance provides an institutional framework in realizing the aim of minimizing the potential impacts of designated projects with the integration of public input in the decision-making process. The project proponent should first submit the project profile for a designated project that complies in accordance with the Technical Memorandum to DEP. After the 14-day public inspection period of a project profile, DEP will determine whether the project proponent could directly apply for an Environmental Permit (EP) on a case-by-case basis. After the screening process, an EIA study brief will be issued within 45 days since the receipt of the project profile of a designated project. An EIA Report will be compiled with detailed technical information on the project. ACE, acts as a statutory body for public input, comments on the EIA reports as recommended by EIA Sub-committee (Au & Hui, 2004). ACE recommends EIA reports to DEP for consideration. Parallelly the general public will have 30 days to submit their comments on the EIA. An EIA report for a designated project could be approved, approved with conditions or rejected by the DEP within 30 days after the public inspection. An EP would then be issued by the DEP within 30 days after the approval of EIA report to commence the construction. The power of the final approval of the EIA report rests upon the DEP (Au & Hui, 2004).
2. Decision making process in China’s EIA system

The competent administrative departments for environment protection in different governance levels process the power to approve EIA documents. China environmental protection adopts a multi-layered administrative structures according to its terrestrial divisionElvin, 1998()
. The competent administrative departments for environment protection have the authority to approve the EIA documents as submitted by the licensed agencies. They are required to make decisions according to the specified timeframe (Fig 3). 
Fig 2. Timeframe for China’s EIA process

	
	Time limit for consultancy  firms
	Time limit for the competent authority

	Open for public comments on the EIA process
	Not less than 10 days
	

	Public notice of the EIA from the head of administrative department of environmental protection
	Not less than 10 days
	

	Announcement of details of public hearing meeting for relevant EIA
	At least 10 days before
	

	Approval of EIA documents
	
	EIR*: within 60 days of receipt

EIF*: within 30 days of receipt

EIRF*: within 15 days of receipt


*EIR: Environmental Impact Report
EIF:  Environmental Impact Form 
EIRF: Environmental Impact Registration Form
In addition to this, the authority of administrative departments of environmental protection in the State Council is based on the article 23 of the EIA Law. These departments are responsible for approving the EIA documents which involves:

1). Nuclear facility or confidential construction projects

2). Trans-province, autonomous regions or municipal city construction projects

3). Construction Projects examined and approved by the State Council or by the competent department authorized by the State Council

The authority of approving EIA documents for construction projects other than the above are subjected to the arrangement of the people’s government in the respective level. 
3. Case example: Shenzhen Western Corridor (2001)

A. Hong Kong’s EIA decision making

EIA decision making in Hong Kong is well-institutionalized which designated DEP to make the final judgment of an EIA study. The project proponent, the Highway Department, submitted the application of EIA for Shenzhen Western Corridor in July 2001. DEP decided to issue the study brief in September 2011 after the public inspection. The flow of EIA decision-making was followed by the approval of EIA report. After 30 days of public inspection of the EIA report, comments was collected and discussed in both EIA sub-committee and ACE. The result of which served as the reference for DEP to make the approval of the EIA report. After examining the comments and recommendations from ACE, DEP approved the EIA report on 4 Nov 2002. 

Apart from approving EIA reports, DEP also processes the authority to impose additional follow-up actions as conditions for approval of EIA study. In the case of Shenzhen Western Corridor, although the EIA report was approved, the project proponent had to take the following additional actions after the commencement of the project: 1) regular monitoring on the sedimentation rate in Deep Bay, 2) regular briefing to the EIA sub-committee on the process of the environmental management, 3) submission of a detailed emergency response plan and 4) Notification to the oyster farmers on potential spillages of dredged sediments EIAO Register: AEIAR-067/2002 2002()
. DEP issued an Environmental Permit in regard to the approved EIA report on 2nd April, 2003. 

B. Shenzhen’s EIA decision making

After the examination on the feasibility of construction by a group of experts, approval was granted by the State Council in November 2002 on the construction of Shenzhen Western Corridor border control station and the main structure of the bridge. The approval based mainly on the financial situation and the economic potentials of the project Yeung et al., 2011()
. Environmental considerations did not play a major role in the decision-making process as compared with that in Hong Kong.

Although public involvement is required, decision-makers may not pay much attention on the comments received. In the case of the connecting road on the Shenzhen side, the project proponent experienced heavy pressures from the public on the inadequacy of the report. Although Shenzhen Environmental Protection Bureau (SEPB) first approved the EIA report in Jun 2002, it requested the project proponent to re-conduct the EIA study in July 2003 because of the change of construction method of the alignment. Two months later, Experts Committee evaluated the EIA report and the results were also released to the public. Based on the recommendation made by the Experts Committee, the EIA report was re-approved in December 2003. The decision was made despite serious objections from the public on both the recommendation of  the EIA report and the construction of the project Chan & Kam, 2005()
.

V. Challenges
The case study has identified significant differences in terms of public engagement and decision-making process in two EIA systems within China. Such differences impose institutional and practical challenges to both decision-makers and project proponents to achieve the aims of EIA. This case study highlights three challenges for the implementation of TEIA between Hong Kong and Shenzhen. 

Firstly, the case example demonstrates the failure to address the cross-boundary nature of the project in the assessment process. Further cooperation between different governments in conducting EIA studies contribute not only to the comprehensiveness but also the accuracy of the impact projection. Marsden (2011)
 pointed out that the lack of joint or coordinates assessments will hamper the involvement of the public of each jurisdictions in the whole assessment. It is known that EIA studies for cross-boundary constructions in PRD are conducted individually by respective governments. Figure 4 shows that the consideration of possible alignments of Shenzhen Western Corridor only involves the section within the Hong Kong border. The “split” up of EIA studies by the border of jurisdictions is also found in the project “Hong Kong Section” of Hong Kong – Zhuhai – Macao Bridge and Connection with North Lantau Highway” (2008). The EIA studies without considering the cross-boundary nature of the project results in the inability to carry out proper public engagement process. Moreover, the failure is also due to the inaccessibility of environmental data in the mainland side.  A member of ACE expressed concerns over the issue and urged the relevant authority to come up with a set of agreement regarding cross-boundary EIA for future compliance Minutes of the 100th Meeting of the ACE 2002()
. 
Fig 3: Disconnected alignment shown in HK EIA report on Shenzhen Western Corridor (2002)
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Secondly, the existence of implementation gap contributes significantly to the inability of the decision-makers to make informed judgement in EIA process. The importance of public engagement lies upon extra inputs from the public which enable the decision-makers to comprehensively consider the potential impacts of constructions. The public engagement in the EIA of the connecting road project on the Shenzhen-side failed to achieve the goal, in which only questionnaires and a few number of public meetings were used. Since China’s EIA Law does not explicitly specify the way of how the citizens could be involved in public hearings or meetings, how to solicit public comments is solely the decision of the competent authority. Officials should, in this regard, be encouraged to make use of various means of consultation to enhance public involvement and the validity of the EIA process. 

Thirdly, the effectiveness of EIA rests very much upon the political believes and culture among the government officials. Martens (2006)
 pointed out that power relations in authoritarian regime hamper the effectiveness of public engagement in China. Even though there are strong public concerns, the situation would not be changed if the concerns are ignored. Apparently the concerns raised by citizens were not adequately addressed and seemed unimportant in the eyes of Shenzhen government officials. Citizens in Shenzhen had to seek alternative ways to express their grievance towards the development project. Whereas in Hong Kong, as heavily influenced by western culture, officials paid attention to public comments and tried to incorporate them through a public-friendly institutional setting. With this different perception of officials towards public engagement, it is expected that the comprehensiveness and effectiveness of TEIA would be impeded. 
VI. Conclusion
The findings of the case study suggest that the practices of Hong Kong and China’s EIA system in terms of both public engagement and decision making process has apparently been hindered as the consequence of institutional differences and the uncooperative manner between the two local governments. Although the general public often raises concerns over the potential environmental impacts of a development, different levels of attentions are given by the authorities in the two places which, as the shown by the case study, may due to the differences in political culture. The effectiveness of both public engagement and decision making are inseparable from the institutional setting and the attitude of government officials.  Now that the challenges has thus arisen in regard to how both the Hong Kong and Shenzhen governments should, and could, take the importance of cooperation into the consideration when carrying out cross-boundary EIA, and that would resemble a step forward in environmental management in the PRD region.
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